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CURRENT TOPICS 


Chief Justice Vinson 

WE extend condolences to our colleagues beyond the seas 
on their loss of a great lawyer and judge, Mr. FRED VINSON, 
Chief Justice of the Supreme Court of the U.S.A., who died 
on 8th September. At the age of 23 he was city attorney of 
Louisa, Kentucky, his home town, and eight years later he 
became commonwealth attorney for a judicial district of 
his State. At 33 he was a Congressman, and, with a short 
interval of two years, he remained in Congress until 1939 
when he became an Associate Justice of the United States 
Court of Appeals. In 1943 he was appointed by President 
Roosevelt as Director of the Office of Economic Stabilization. 
In 1945 he became Federal Loan Administrator and, a month 
later, succeeded Mr. Byrnes as Director of the Office of War 
Mobilization and Reconstruction. In July, 1945, he 
succeeded Mr. Henry Morgenthau as Secretary of the 
Treasury, and in June, 1946, he was appointed Chief Justice 
of the Supreme Court. His steady rise to the highest offices 
in the land wes a measure of the faith which the American 
people placed, not only in his ability, but also in his 
incorruptible integrity. 


Advocacy and the Division of Labour 


MoreE confirmation, if it is needed, that where advocacy 
is not a specialised art, law costs are higher, came in a letter 
to The Times of 10th September, 1953, from Mr. WILLIAM 
DwiGHTt WHITNEY, who wrote from experience ds a member 
of the English Bar in trials in the English courts and as a 
member of the American Bar in trials in the United States 
and New York State Courts. He wrote also as a supporter 
of division of labour “ which has made modern civilisation 
workable’’ and “is a respected English institution not 
confined to the law.’”’ The following passage should be 
carefully studied by all who have given thought to the 
important issue of fusion: “‘ It has been suggested that there 
is in the United States a comparable division of the legal 
profession between those who prepare the cases and those 
who conduct them in court. This is not so. The division, 
which in any event occurs only in the larger law offices, is 
between those who advise clients and draft instruments, 
on the one hand, and those who both prepare and ‘try’ 
cases, on the other. I can assure you that in any given case 
costs to the client are very much higher in the United States 
than here. The advocate’s pre-occupation with the prepara- 
tion of details for trial, his unrestricted access to client and 
witnesses, and consequent identification of self with their 
viewpoint, combine with his consequent shortage of actual 
court room experience (an inexperience normally shared with 
the judge himself) to cause American trials to become inter- 
minable debates over small and frequently irrelevant points, 
with the essential issue inadequately explored. The expense 
is increased. None of this reflects on the solicitor’s 
contribution. To enter in spirit into a client’s real affairs 
as if they were one’s own is doubtless as useful as to analyse 
objectively that small proportion of his affairs that may have 
raised a contentious issue. But it is a contribution different 
in nature.”’ 
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Administration of Estates 
THE Chartered Insurance Institute, in the course of 
publishing separate copies of papers which have appeared in 
their Journal, have issued (2s. net) a paper by Mr. J. E. 
LATHAM, F.C.J.I., on “ The Administration of Estates with 
particular reference to Intestacies,’’ which was awarded the 
Morgan Owen Medal of the Institute in 1953. In forty-one 
pages it gives an admirable summary of the law, which may 
well be found useful by a solicitor desiring quick reference. 
He will find, for example, a full note on “ attorney 
administration ’’ together with those on the commoner forms 
of administration, cum testamento annexo, pendente lite, durante 
avsentia, de bonis non, durante minore aetate and durante 
dementia. He will also find much useful information, difficult 
to find elsewhere, relating to the administrator's bond. 
Under the heading “Insurance Company or Private 
3ondsman”’ the author remarks that the legal profession 
is by nature conservative, and it is often regarded as a mark of 
virtue among sclicitors to be ‘old fashioned,”’ and he proceeds 
to list the efficiency, continuity, 
accessibility, secrecy, economy and reputation—why an 
insurance company’s bond is preferable to that of a private 
person. Under “ reputation”’ the author states that “ the 
solicitor’s reputation is likely to be affected should the 
bondsman be called upon to pay.’’ Where the bond is given 
by an insurance company the author considers that extra 
consideration is necessary where there is no solicitcr, as the 
risk of a claim due to maladministration is greatly increased. 
Where there is a solicitor he is generally well known, but if he 
is unknown to the company or has recently started in business, 
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a status report should be obtained “through the usual 
channels.”’ He adds: “‘ Once the surety company is satisfied 
with the standing of the solicitor there is no Icgical reason 
why aggregate liability should not be allcwed to pile up just 
as quickly as the solicitor can introduce the business.’’ Copies 
of this useful paper can be obtained from the Secretary 
of the Institute, 20 Aldermanbury, E.C.2. 


‘* Equipment for the Legal Office ” 

THE organisation of solicitors’ offices is being discussed at 
The Law Society’s Annual Conference at Scarborough next 
week, and, in addition, a miniature efficiency 
exhibition is being held there to display equipment and 
methods, etc., particularly suitable for dealing with the 
problems arising in offices. The supplement 
‘“ Equipment for the Legal Office,’’ enclosed with this issue, 
is designed to assist readers not able to be at Scarborough in 
suggesting a selection of methods for increasing office efficiency. 
It has long been held that the solicitor shows a lack of interest 
in modern business methods. That this is not entirely true 
we are well aware: on the other hand there are few that can 
with honesty say that all the up-to-date aids to efficiency that 
could profitably be employed are either in use or, indeed, 
even within knowledge. In due course, no doubt, the con- 
clusions of the Scarborough discussions will be published. 
The supplement, which it is suggested might usefully be 
retained for reference after perusal, will then be of help in 
suggesting the methods and equipment necessary for still 
further improving the organisation of the modern solicitor’s 


business 


solicitors’ 


office. 


ENQUIRIES OF LOCAL AUTHORITY—I 


THE relation between the information disclosed on certificates 
of local land charge searches and the answers iv the then 
customary forms of additional enquiry was considered in 
some detail in THE SoLiciTors’ JOURNAL, vol. 94, pp. 221, 
233 and 246. The number of matters on which information 
may be required has increased recently and the report of 
the Departmental Committee on Local Land Charges has 
illustrated a few other matters on which enquiries might 
reasonably be made. Further discussions have, therefore, 
been held between the Council of The Law Society and the 
Associations of Local Authorities, as a result of which the 
recommended forms of enquiry to accompany requisitions 
for official searches in the local land charges register have been 
amended. 

The new forms will be issued shortly and are intended to 
be used on and after Ist October next, but not before. Mean- 
while, the full forms are set out in the Law Soctety’s Gazette, 
September, 1953, pp. 361 et seg. Many local authorities have 
considered that the information requested was on so wide a 
variety of topics and required such research that the fees 
were inadequate, and the additional questions now add 
substance to this argument. Consequently the fees have been 
materially increased ; for instance, they are normally 10s. 
for enquiries of a borough or district council. 

Although many solicitors have thought that there should 
be an obligation to answer the enquiries and to assume legal 
responsibility for the accuracy of replies, the Departmental 
Committee reported in favour of retaining the present system, 
and the Council of The Law Society had no option but to 
agree. It would certainly be very difficult indeed for local 
authorities to keep such complete records that they could 
guarantee the accuracy of all answers. The Law Society 
advise that solicitors should use the forms, although they state 


that replies are furnished on the distinct understanding that 
neither the council nor any officer is legally responsible. 

As before, there are separate forms for enquiries of borough 
and district councils (Con. 29A), county councils (Con. 298), 
and county borough councils (Con. 29c). As with local land 
charge searches it is, therefore, necessary to make one enquiry 
only in respect of land in a county borough, but for land 
elsewhere enquiry should be made of both the county council 
and the appropriate non-county borough or district council. 
Unfortunately, the enquiries to be made of the London County 
Council and of the metropolitan borough councils have not 
vet been agreed, and in the meantime the old form Con. 294 
should be used in the case of a metropolitan borough, and the 
old form Con. 29B in the case of the London County Council, 
the former fees remaining payable. 

The new forms are divided into two parts. Although it is 
noted that inappropriate enquiries should be deleted even 
from Pt. I, the intention is that the questions in this part 
should be standard ones. On the other hand, those contained 
in Pt. II of each form will be answered by the local authority 
only if the applicant places his initials clearly against each 
particular question he desires to raise, and an additional fee 
of Is. is payable for the answer to every query so marked. 
The questions in Pt. II of the various forms relate to matters 
which will often not be of interest, for reasons which will be 
given later, and so this system appears satisfactory. Finally, 
The Law Society have noted that solicitors may make further 
enquiries which they think necessary in any particular case 
on the understanding that it is in the discretion of the clerk 
to the local authority to decide whether or not to answer them. 
It is worth noting, however, that if the clerk is prepared to 
answer an additional fee of 2s. 6d. is payable for every such 
answer. 
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Most of the comments made in the articles quoted above 
remain valid, but it is thought that some further comments, 
particularly on the new enquiries, may be of assistance to 
solicitors. In many cases the questions refer in brief terms 
to statutory provisions, the nature of which is not apparent at 
first sight. Further, the implications to be drawn from answers 
may not be obvious, as in certain respects the subject-matter is 
somewhat complicated and involves problems both of 
conveyancing and of local government. 

The questions on the various forms will be considered 
individually. Many of them are common to two of the forms 
and some to all three. The order in which they are mentioned 
is that in the form applicable to enquiries of a county borough 
council (Con. 29c), as it is the most comprehensive, but for 
convenience the numbers on all relevant forms are given. 

(Con. 29a, No. 1 (a); Con. 29c, No. 1 (a)]—“ Are the 
highways (including footpaths) known as 

abutting on the property maintained at the public expense ?’ 

In both cases the names of the highways must be inserted 
unless a plan is furnished in duplicate showing their names or 
otherwise identifying them. Thus the burden of identifying 
the highways abutting on the property is thrown on the person 
making the enquiry. It is interesting to note, however, that 
the question on the county council form (Con. 29B, No. 1 (a)) 
is in the same terms except that it refers merely to the 
highways “‘ abutting on the property.” 

This question is of considerable importance. If the highways 
are maintainable at public expense, a purchaser will not be 
obliged to meet future costs in respect of them. Any charges 
on the property on account of works commenced or already 
completed by the local authority will appear from the local 
search. On the other hand, if the answer shows that they are 
not so maintainable, the purchaser should be warned that there 
may be a liability if the local authority decide to make them 
up and take them over. This liability is a constant source of 
trouble, particularly on the purchase of houses,‘and it may 
affect materially the price the purchaser is willing to pay. 
The next question carries the matter further : 

(Con. 29a, No. 1 (b); Con. 29B, No. 1 (b); Con. 29c, 

No. 1 (b)|—“‘ If not, please state whether |the Council/County 

Council] have passed any resolution to make them up at the 

cost of the frontagers.”’ 

Entries in Pt. 1 of the local land charges register are not 
made until works are commenced by the local authority for 
the making up of a road. Consequently, the answer to this 
question gives warning of any likelihood of early proceedings 
affecting the road. The formal step of serving notices, if that 
has occurred, will be disclosed in answer to another question 
mentioned later. Incidentally, the use of the word “ highway ”’ 
is unfortunate. A local authority may take steps for the 
making up and taking over of any “ street,’’ whether or not 
it is already dedicated as a highway, provided it is not already 
repairable by the public (Public Health Act, 1875, s. 150; 
Private Street Works Act, 1892, s. 6). No doubt in practice 
the relevant questions will be treated as referring to any 
“ street ’’ according to the wide meaning of the word contained 
in the Acts giving powers to local authorities. 

Perhaps one should note here that under The Law Society’s 
Conditions of Sale, 1953, General Condition 20 (1), in the 
absence of provision to the contrary, liability for road charges 
will fall on the vendor if, before the contract, he had notice 
of any proposal of the local authority to make up the road. 
The important point, therefore, is likely to be the date of 
service by the local authority of a notice requiring works to 
be carried out, or of a notice of their resolution, as the case 
may be. Under the current edition of the National Conditions 
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of Sale, the vendor is under no liability unless there has been 
an entry in the local land charges register before the date of 
the contract (Condition 16 (3)). 

(Con. 29B, No. 2; Con. 29c, No. 2}—‘‘ Has any Order, 
draft Order or scheme made under the Trunk Roads Act, 
1936, the Trunk Roads Act, 1946, or the Special Roads Act, 
1949, which may affect the property, been notified to the 
[County Council/Council] 2” 

This is not an important matter and so is mentioned 
briefly ; it is doubtful whether a purchaser is so concerned 
as to make the question worth raising. Examples of orders 
are those under s. 1 (2) of the 1946 Act, making a road a trunk 
road, or under s. 3 (1), as to one-way roads. In general the 
only importance in the fact that a road is a trunk road is that 
the Minister of Transport is the highway authority (1930 
Act, s. 1 (1)). It is difficult to see how this affects property 
even if the property adjoins the road, although one might say 
that it does if the soil of half the road is vested in the 
frontager. No doubt in practice information will be given if 
the owner of the property may in any way be concerned with 
the matters specified, but it will rarely be necessary to take 
any action in consequence. 

Con. 29a, No. 2; Con. 29B, No. 3 ; No. 3 


““(a) Is the property controlled land within the meaning 
of the First Schedule to the Public Utilities Street Works 
Act, 1950 ? 

(b) If so, have the (Council/County Council) authorised 
or have they under consideration an application to authorise 
any undertakers to execute works on, under or affecting the 
property in pursuance of that Act?” 

The purpose of these questions can be appreciated only 
by consideration of the relevant provisions of the 1950 Act. 
Statutory undertakers have various rights to lay mains, 
cables, etc., under highways, but it may often be 
convenient to avoid breaking the surface of a highway by 
placing them under adjoining land. Consequently, local 
authorities are authorised by s. 5 of the 1950 Act to disapprove 
proposals of undertakers on the ground that works ought to 
be executed in ‘‘ controlled land’”’ abutting on the street. 
Accordingly, the local authority is given power (Sched. I, 
para. 2) to authorise the execution of the works in such land, 
compensation being payable for any diminution in value of 
the land. For these reasons a purchaser of land may wish 
to know whether it is “ controlled land’ for this purpose, 
and, if so, whether action is pending for the execution of works 
affecting it. 

Clearly it would be unfair to enable undertakers) works 
to be placed under any land, and consequently the definition 
of ‘‘ controlled land’ isa narrow one. Schedule I, para. 1 (1), 
states that it means land abutting on a street which is a 
maintainable highway or a_ prospectively maintainable 
highway, which land either (a) is held by the street authority 
so that it might be used for road purposes, or (4) is the subject 
of an authorisation for compulsory acquisition for such 
purposes, or (c) lies in front of an improvement line prescribed 
under the Public Health Act, 1925, s. 33. Land on which 
there is an existing building or erection is excluded from the 
definition. 

In the first place, whether an adjoining highway is 
maintainable by the public is ascertained by question 1 (a) 
mentioned above. A prospectively maintainable highway 
is one the local authority consider likely to become main- 
tainable in the future, and which they designate as such in 
order to obtain certain rights over undertakers’ works. The 
fact that land has been so designated will also be known to 
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a purchaser, as a declaration must be registered in the 
register of local land charges. Secondly, it will be noted 
that the only land concerned (other than that already 
belonging to a local authority or subject to compulsory 
acquisition by them) is that which lies in front of an 
improvement line. 

It follows that on sale, other than by a local authority, 
the land will be controlled land only if a part of it lies in front 
of a prescribed “improvement line.’ This is a line which 
has been imposed with a view to future widening of a road 
in order that no new building or erection may be placed 
in front of it in the meantime. Consequently, a purchaser 
is not likely to be greatly concerned by learning that part 
of the front garden of a house, for instance, is “ controlled 
land.’”” The more important fact that such part of his land 
may be required for road widening is in any case apparent 
from the mention of the improvement line in the _ local 
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land charges register, Pt. IV. The fact that an authorisa- 
tion has already been granted or is under consideration 
may be more material, as it indicates that undertakers’ 
works are likely to be carried out in the near future on the 
land, although subject to payment of compensation (Public 
Utilities Street Works Act, 1950, Sched. I, para. 6). 

The reason why the same question is addressed to both 
the county council and the non-county borough or district 
council is that either may be the “ street authority ’’ with 
powers under the 1950 Act, dependent upon the classification 
of the road. 

So far, the questions examined have raised somewhat 
difficult matters but, except for the first one, will rarely 
produce valuable information. Other questions to be dealt 
with in later articles will be found to be less complicated but 
to be of greater interest to purchasers and others dealing in 


land. J.G.S. 


XXIX—THE FINAL EVERSHED REPORT: APPEALS 


ONE of the most interesting and potentially fruitful of the 
Evershed Committee’s suggestions for reducing the cost of 
litigation is their proposal that in certain cases it should be 
possible to apply for a certificate from the trial judge cutting 
out the jurisdiction in the matter of the Court of Appeal 

“ leap-frogging ’’ that court—so that any appeal from the 
decision at first instance would lie direct to the House of 
Lords. This proposal, designed to reduce in some measure 
the present multiplicity of appeals, owes its inspiration to a 
memorandum prepared by the late Lord Greene, but the 
Committee’s final recommendation is only a restricted version 
of the scheme favoured by Lord Greene, and represents a 
still greater modification of one which had obviously attracted 
the Committee at one stage. As a matter of general principle 
(so it seemed to the Committee) one appeal from the trial 
judge should suffice, and therefore, it being desirable to retain 
in existence both the Court of Appeal and the appellate 
jurisdiction of the House of Lords, the best theoretical 
solution was to provide that, according to the nature of a 
case, any appeal should go either to the Court of Appeal as a 
final tribunal or direct to the House of Lords: never to 
both in turn. 

It is surely a matter of regret that this rational solution of 
an important problem has not been found practicable, much 
as one may feel the force of the reasoning on which it has been 
rejected. Amongst its difficulties the most cogent is that of 
recognising at a sufficiently early stage every case which 
embodies an issue fit for consideration by their lordships’ 
House. At the same time, the hazards of the present appellate 
system cannot commend it to any litigant, and the Committee 
rightly emphasise that the mere possibility that there may be 
two or more appeals in the same matter may cause grave 
anxiety to the private citizen who goes to law, apart from the 
prospect that even the party eventually successful will have 
to pay a substantial sum in costs. It is clearly the seriousness 
of this position that has persuaded the Committee, notwith- 
standing adverse views apparently expressed by some of the 
Lords of Appeal in Ordinary, to persevere with the leap-frog 
scheme and to suggest a compromise, whereby the scheme 
would be confined during an experimental period to a restricted 
class of case, and in which the leap-frogging process figures 
as an alternative to the present system instead of being the 
sole means of taking an English case to the House of Lords. 
Either party could apply for the trial judge’s certificate, but 





his power to grant it, and so exclude the jurisdiction of the 
Court of Appeal, would depend on the fulfilment of certain 
conditions. These seem to be framed to overcome the 
difficulty of sizing up the eventual importance of a case at so 
early a stage, and also to ensure so far as possible that the 
House will not be deprived of the benefit of at least one 
judgment below covering the point in issue, a benefit by which 
it appears the Law Lords set considerable store. 

Briefly, the conditions for the grant of the certificate are 
that the appealable question shall be (a) essential to the 
determination of the case; (4) of substantial legal or public 
importance ; (c) either covered by an earlier Court of Appeal 
decision which it is desired to test (as Hyams v. Stuart King 
[1908] 2 K.B. 696 was tested in Hill v. William Hill (Park 
Lane), Ltd. [1949] A.C. 530), or a question of statutory 
construction ; and (d) one which was fully argued and con- 
sidered in the judgments in the previous Court of Appeal case or 
on the trial below, as the case may be. The ideal leap-frog 
case, it is elsewhere hinted, is probably the Revenue case stated. 
The Committee propose that in proper cases Divisional Courts 
and judges in chambers (subject to their adjourning into court 
and delivering a reasoned judgment) shall be entitled to grant 
leap-frog certificates, but that the scheme shall not apply in the 
county court. 

In addition to formulating these proposals for a more direct 
transit to the highest tribunal, the Report considers at some 
length the whole subject of appeals, recognising their signifi- 
cance as a factor in the cost of litigation. Of greatest interest 
to solicitors, probably, will be the Committee’s recommenda- 
tion, intended to go hand in hand with their former proposal 
for substantially enlarging the county court jurisdiction, 
that where the amount involved in a county court action 
exceeds a certain figure (put at £100 in actions of contract 
or tort) there shall be an absolute right of appeal from the 
judge on fact. This may lengthen some county court hearings, 
for unless the parties by agreement beforehand waive their 
right of appeal or make their own arrangements for a shorthand 
note to be taken, the county court judge will have to make a 
sufficient record of the evidence for the guidance of the Court 
of Appeal. In rent restrictions cases, however, the value of 
the judge’s local knowledge is recognised, and no appeal on 
fact from the exercise of his discretion is recommended. 

The proposal last discussed represents an addition to the 
list of existing rights of appeal, but in this respect it is balanced 
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to some extent by suggestions which would eliminate in three 
special classes of case one tier in the present appellate structure. 
These three classes are appeals from a Queen’s Bench master 
on summonses under s. 17 of the Married Women’s Property 
Act, 1882, which would go direct to the Court of Appeal 
instead of to a judge in chambers as at present; from a 
master to whom a case has been referred for trial under 
Ord. 54, r. 22A, where the present appeal to a Divisional 
Court would be eliminated ; and from the decision of a special 
referee on a reference under s. 89 of the Judicature Act, 1925, 
a less common instance, in which also the recommendation 
is for direct access to the Court of Appeal. 

The Committee turned a sympathetic ear to many complaints 
of the delay and waste of time in getting before the judge in 
Queen’s Bench chambers with a case which is actually in his 
day’s list. The matter is said to be one of internal adminis- 
tration within the division, and the Committee leave it to the 
discretion of the Lord Chief Justice with, however, one 
recommendation, namely, that some attempt should be made 
to classify summonses to the judge in accordance with their 
probable length. The experience oi the Probate Division 
is called to witness that some such scheme can be successfully 
worked, and solicitors will certainly agree that restive 
‘outdoor men’ outside the chambers of the divorce judges 
are less common than in the precincts of the Bear Garden. 
It is a problem which most acutely affects solicitors and their 
clerks, because under the present arrangements the Queen’s 
Bench non-counsel list is not even started until all counsel’s 
summonses are despatched. 

A substantial section of the Report is devoted to considering 
the procedure on appeal, with a view particularly to any 
shortening which might be found possible of the time occupied 
in the hearing. The American system of written “ briefs ”’ 
for the use of the Court of Appeal (corresponding with the 
bound records used in House of Lords appeals) followed by 
limited oral argument is not thought suitable for.adoption in 
this country. On the other hand, it is taken as desirable that 
the issues arising on the appeal shall be formulated at the 
outset more closely than is now the case, and the Committee’s 
suggestion is that this shall be done by requiring notices of 
appeal and cross-appeal to take on a new and more informative 

guise. The specimen notices which are appended to the 
Report specify the findings of fact and decisions of law which 
will be in issue on the appeal and also what precise order the 
Court of Appeal will be asked to make. Moreover, if a 
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respondent desires to support the decision appealed from on 
some ground not set out in the judgment, or if he intends to 
ask for a variation of the order in the event of the appellant's 
success, he is to serve a notice to that effect notwithstanding 
that he may not wish to make a cross-appeal. Thus it is 
hoped to narrow the issues and so save both time and the 
copying for the court of irrelevant material. To the same end 
it is recommended that, by Practice Direction, junior counsel 
on both sides should be required to meet in an endeavour to 
agree what documents and what passages in the evidence 
need to be copied or transcribed for the use of the court. 

As elsewhere in the Report, the Committee take occasion 
on the matter of transcripts of evidence to call attention to 
existing powers and sanctions whereby expense may be saved 
of which insufficient use is, in their opinion, now made. 
Practitioners are reminded that it is not in every appeal that 
a transcript of a shorthand note is necessary. Sometimes the 
judge’s note would suffice, at all events as regards the evidence 
of minor witnesses. Order 58, r. 11 (6) (i), and Ord. 664, 
r. 3 (1), are cited as provisions under which a transcript may 
be dispensed with where the judge intimates that his own note 
will be sufficient, and the Committee urge that the parties 
should consider every case on its merits and not blindly 
rush into bespeaking unnecessary transcripts. The Court of 
Appeal should not be slow to penalise wasteful transcription 
by aspecial order as to costs. Stencil-duplicating is mentioned 
as normally the cheapest practicable method of reproducing 
satisfactory copies, and the cost of using that method should 
be all that can be recovered on taxation. 

Among several other interesting suggestions in this section 
of the Committee’s Report is one for simplifying the rules 
governing the time for giving notice of appeal. An overall 
standardisation of times by rule is obviously not practicable ; 
various statutes fix different times in particular cases. But 
in so far as amendment by rule is possible the Committee 
have prepared a schedule of appropriate times expressed in 
five main periods, as against eleven which are to be found 
dotted over the existing R.S.C. Any simplification which is 
workable is a useful step. As a corollary, it is recommended 
that notices of appeal should cease to have a “length” 

a specified expiry date after which they are expressed to take 
effect—-but that they should declare themselves on_ their 
faces as either final or interlocutory, and that it should be 
obligatory to set down the appeal within a limited period 
after service unless the registrar extends the time. 

J.B J. 


CRUELTY AND CONSTRUCTIVE DESERTION 


In judging the behaviour of husband and wife to one another, 
the Divorce Court applies different measures according to the 
circumstances in which it is asked to take action or not to 
take action, as the case may be. Up toa point, it is desirable 
to keep separate in one’s mind the different measures of 
conduct which are applicable to the different classes of case. 
For example, cruelty by a respondent entitles a petitioner 
to a divorce, and the matrimonial offence of cruelty is a grave 
and weighty matter entitling the other party to the marriage 
to withdraw from cohabitation for just cause, so as not 
to be guilty of desertion. Cruelty would, undoubtedly, also 
be conduct amounting to constructive desertion where a 
respondent has left the petitioner as a consequence, because 
(a) it would be equivalent to expulsion (Edwards v. Edwards 
1948] P. 268); (%) it is a grave and weighty matter, and 
(c) a person must be presumed to intend the natural conse- 
Perhaps it is as well for spouses 





constructive desertion has not been directly tested in the 
Lords, where it was recently said that it may be necessary 
to do so at some future time (Weatherley v. Weatherley 1947 
A.C. 628). This doctrine has indeed, as was said in that case, 
“from time to time seemed to find favour.”’ 

Provided that a charge of bad conduct is made for the 
first time there is no difficulty in deciding what test to apply. 
If it is a charge of cruelty that is being made, the conduct, 
whatever it is (and there are very many ways of being cruel), 
must be wilful and unjustifiable and must give rise to danger 
to life, limb or bodily or mental health, or reasonable appre- 
hension of danger (Russell v. Russell (1895) P. 315, 322). 
In the cases of just cause for leaving and constructive 
desertion, the bad conduct must be grave and weighty, 
and in constructive desertion equivalent to expulsion. 

A difficulty of keeping these levels of conduct in separate 
compartments arises where estoppel is pleaded. ‘ Nemo debet 
bis vexari’’ is a maxim which is, to some extent, applicable 
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in divorce matters, but as Davies, J., held on the facts and law 
in Dixon v. Dixon |1953| 2 W.L.R. 748; ante, p. 249, it was 
not “ plain and obvious,”’ so as to justify striking out allega- 
tions in a pleading, that a dismissal of a previous charge of 
cruelty precluded trial of a subsequent charge of constructive 
desertion based on substantially the same facts. Where a 
charge has been dismissed at a previous hearing, it cannot be 
repeated (Conradi v. Conradi (1868), L.R. 1 P. & D. 514, 518 ; 
Finney v. Finney (1868), L.R. 1 P. & D.483). The argument in 
Dixon v. Dixon was that if it is a charge which should have 
been put forward on the same facts relied on in a previous 
case the plea of ves judicata would succeed, because the court 
“will not (except under special circumstances) permit the 
same parties to open the same subject of litigation in respect 
of matter which might have been brought forward as part of 
the subject in contest, but which was not brought forward, 
only because they have, from negligence, inadvertence or 
even accident, omitted part of their case. The plea of 
res judicata applies, except in special cases, not only to 
points upon which the court was actually required by the 
parties to form an opinion and pronounce a judgment, but 
to every point which properly belonged to the subject of 
litigation, and which the parties, exercising reasonable 
diligence, might have brought forward at the time” 
(Henderson v. Henderson (1843), 3 Hare 100, 114, cited in 
Dixon v. Dixon, supra). This argument is one of great 
weight, but, as Davies, J., held in Dixon v. Dixon, it was 
not at all clear from the judgment of the learned commissioner 
who had tried the charge of cruelty in the previous case, 
whether he was saying that he was not satisfied that the 
acts took place, or that he was not satisfied that the acts 
amounted to cruelty, or that he was not satisfied that there 
was any actual injury or reasonable apprehension of injury 
to the bodily or mental health of the wife. See also Bright 
v. Bright {1953} 2 All E.R. 939. 

Davies, J., held that there was abundant authority for the 
proposition that the summary course of striking out a pleading 
could only be taken in plain and obvious cases. As it was 
not clear what the commissioner found, and also because 
there was a conflict on the subject in the Court of Appeal, 
Davies J., held that the case was not plain and obvious. 

The conflict to which he referred was that of “ two some- 
what opposing views.’ One of these was that put forward 
in Edwards v. Edwards |1950\ P. 8. A commissioner had 
found that a wite petitioner had failed to prove cruelty, but 
had proved a course of conduct which justified her in leaving 
the respondent. That conduct consisted in acts of violence, 
which the commissioner found did not amount to cruelty, 
but nevertheless justified her in leaving her husband. 

Bucknill, L.J., said that the court ought to follow 
Russell v. Russell 1897) A.C. 395 and Buchler v. Buchler 
[1947] P. 25, and held that acts of violence which fell short of 
legal cruelty might nevertheless be sufficient ground for a 
petitioner to leave the respondent. Cohen, L.J., held that 
the commissioner’s finding was that the acts complained of 
did not have the effect on the wife’s health requisite to justify 
giving her relief on the ground of cruelty. 

In Barker v. Barker {1949) P. 219, Hodson, J., described as 
an “unsound proposition the statement that something less 
than cruelty would justify a wife remaining apart from her 
husband. Bucknill, L.J., in Edwards v. Edwards, thought 
this to be wrong, and that Hodson, J., did not mean to say 
in Barker v. Barker that once a charge of cruelty had failed 
to be established it was impossible for a wife to establish 
grounds justifying her in refusing to live with her husband. 
What he meant to say, Bucknill, L.J., thought, was that the 
blows were either cruelty on the ground of injury or likely 
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If not 
there being no other evidence, the court ought not to say that, 
although the blows were trivial, they justified the wife in 
leaving her husband. 


injury to health, or were not of such a nature. 


In addition to this statement of Hodson, J., in Barker v. 
Barker, there is a similar observation by Denning, L.J., in 
Pike v. Pike [1953] 1 All E.R. 232, at p. 235: ‘‘ There may 
be conduct different from cruelty—not less than it—which 
gives her reasonable cause for staying away, as in Russell v, 
Russell 1895) P. 334.’’ Denning, L.J., has now explained 
this statement in Timmins v. Timmins, infra. 

The decision in Pike v. Pike was that where a charge of 
constructive desertion was based on alleged acts by thie 
respondent which had the character of cruelty it should be 
dismissed unless the charge of cruelty was specifically and 
expressly made. Hodson, L.J., said that a serious charge 
like a charge of cruelty ought to be pleaded as such and dealt 
with as such, and no injustice could possibly be done ‘‘ because, 
if she (the wife) has a case of cruelty, any finding of this 
court that she has not made out a case of desertion does not 
operate as an estoppel in any cruelty proceedings which she 
may, if so advised, bring in the future. No charge of cruelty 
has been disposed of either in the court below or in this court.”’ 


In the absence of further explanation this seems to mean 
that no petitioner can succeed in a case of constructive desertion 
where the acts alleged to have compelled the petitioner to 
leave the respondent are in the nature of cruelty. As 
Hodson, L.J., said ‘‘ I want to make it as clear as I can that 
when the case sought to be made is in the nature of a case of 
cruelty, it is not possible to build up a case of constructive 
desertion by what is really a case of unproved cruelty.” 
Denning, L.J., compared cruelty to a charge of fraud in that it 
must be distinctly alleged and distinctly proved. The decision 
in Pike v. Pike can be explained by its own facts, which were 
that “the case of driving away made out by the wife was 
substantially different from that pleaded, both in substance 
and in time ’’ (per Hodson, L.J.). There was an allegation of 
a threat to choke, which was not referred to in the petition, 
and there was no grave and weighty matter relied on as 
amounting to constructive desertion unless it consisted of 
cruelty. 

It is possible to doubt the validity of the analogy of a 
charge of fraud in a civil action except as showing that fraud 
can be alleged with great particularity without once using 
the word “ fraud,’’ and in fact it is usual to do so. In view 
of the fact that grave and weighty matter justifying a with- 
drawal from cohabitation must likewise be alleged with 
particularity as to the acts of which complaint is made 
(Matrimonial Causes Rules, 1950, r. 4 (1) (i)), it is difficult to see 
why the fact that the particular conduct is cruel needs under- 
lining except in a case where a petition based on cruelty will 
succeed, in which case, of course, the matrimonial offence must 
be pleaded in express terms. Opinions are, however, bound to 
differ on the infinite variety of cases lying between what 
Asquith, L.J., in Buchler v. Buchler [1947] P. 45, called “ the 
ordinary wear and tear of conjugal life’’ and cruelty, as to 
what conduct is in the nature of cruelty, what conduct while 
not in the nature of cruelty nevertheless justifies a spouse 
in leaving, and what conduct is in fact cruelty. Mere neglect 
is not cruelty (Hudson v. Hudson (1863), 3 Sw. & Tr. 314), 
but systematic neglect and insults do constitute cruelty. 
The social position and mental and physical condition of the 
parties are also relevant considerations (Tomkins v. Tomkins 
(1858), 1 Sw. & Tr. 168). The answer seems to be that conduct 
which is not wilful and unjustifiable is not in the nature of 
cruelty but the same conduct is cruelty when it is wilful and 
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unjustifiable, subject, of course, to its causing danger or 
reasonable apprehension of danger to health (see Jamieson v. 
Jamieson (1952\ A.C. 525 and King v. King [1953] A.C. 124). 
As against this answer there is the authority of Bargrave 
Deane, J., in Butland v. Butland (1913), 29 T.L.R. 729; of 
Lord Greene, M.R., in Buchler v. Buchler |1947| P. 25, and of 
Bucknill, L.J., in Barker v. Barker (1949) P. 219 and Edwards 
v. Edwards |1950) P. 8, that conduct of the nature of cruelty, 
but falling short of it, may nevertheless constitute such a 
grave and weighty matter as to justify a spouse in withdrawing 
from cohabitation. Why should a petitioner in such a case 
be obliged to plead cruelty ? 

Denning, L.J., made a full explanation of some of the things 
he said in Pike v. Pike in the course of his judgment in 
Timmins v. Timmins (1953) 1 W.L.R. 757; ante, p. 419. He 
referred to the comments of Davies, J., in Dixon v. Dixon, and 
said: ‘‘ In considering whether one party has good cause for 
leaving the other, much depends on whether the conduct com- 
plained of is of a grave and weighty character or not. Conduct 
which is of a grave and weighty character may sometimes fall 
short of cruelty because it lacks the element of injury to health 
(as in Russell v. Russell {1895) P. 315 and Edwards v. Edwards 

1950} P. 8) or because it lacks the element of intent to injure 
(as in the case of drunkenness or association with other women); 
but nevertheless it may give good cause for leaving, as the 
cases which I have cited earlier amply show (Mackenzie v. 
Mackenzie |1895| A.C. 384, 390; Oldroyd v. Oldroyd |1896 
P. 175, 179-80; Russell v. Russell [1895] P. 315; Beer v. 
Beer (1906), 22 T.L.R. 338; Butland v. Butland (1913), 
29 T.L.R. 729; Russell v. Russell (1935), 80 Sot. J. 10; 
Glenister v. Glenister {1945| P. 30 and Chilton v. Chilton 

1952} P. 196). On the other hand, conduct which is not 
‘of a grave and weighty character ’ and is for that reason not 
cruelty, does not give good cause for leaving (see Yeatman v. 
Yeatman (1868), L.R. 1 P. & D. 489). It is conduct of that 
kind to which I referred in Pike v. Pike, when I said that 
‘conduct less than cruelty’ does not justify a spouse in leaving.”’ 

Hodson, L.J., adopted the explanation of his words in 
Barker v. Barker given by Bucknill, L.J., in Edwards v. 
Edwards, namely, that he meant that “either the blows 
inflicted by the husband on the wife amounted to cruelty 
in that they injured her health or were likely to injure her 
health, or they were not of such a nature. If they were not 
of such a nature then, there being no other evidence in the 
case at all, the court ought not to say that, although they 
were trivial blows in effect, they justified the wife in leaving 
her husband.’’ Denning, L.J., considered that the attributes 
“ grave and weighty ’’ were not as a rule to be found in the 
type of case to which Bucknill, L.J., referred in Edwards 
v. Edwards. 

The wife in Timmins v. Timmins alleged a number of acts 
of cruelty, both as an answer to a petition for restitution of 
conjugal rights and as a ground for her prayer for a divorce. 
The judge made an order for restitution and rejected the 
wife’s prayer. Denning, L.J., expressed a little surprise 
that the judge acquitted the husband of cruelty, but 
concluded that he must have found that there was no intent 
to injure or inflict misery (King v. King; Jamieson v. 
Jamieson, supra). He held, however, that domineering 


conduct in the circumstances was grave and weighty matter 
justifying the wife in leaving her husband, and was _ for 
allowing the appeal so far as to refuse the husband a decree 
Hodson, L.J., differed from this view on 


of restitution. 
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the facts, holding that there was no evidence to justify a 
finding that the husband’s conduct was grave and weighty 
matter justifying the wife in living apart. Lloyd-Jacob, J., 
agreed with Denning, L.J., and the appeal was allowed 
against the decree for restitution of conjugal rights. 

Notwithstanding the explanations given in Timmins v. 
Timmins by Denning, L.J., and Hodson, L.J., Pike v. Pike 
remains a difficult case to understand. If it means that it is 
open to the court in any case in which constructive desertion 
is charged to find that it is in reality a cruelty case, and in 
the absence of a specific charge of cruelty a charge of 
constructive desertion so founded should be rejected, leaving 
a charge of cruelty to be brought forward in a subsequent 
petition, this hardly seems fair to the pleader, who may be 
satisfied that a plea of cruelty will not succeed on account of 
absence of intent or absence of wilfulness and unjustifiability, 
or absence of evidence of injury to health or of reasonable 
apprehension of such injury, and yet may consider that there 
is a fair chance of success in satisfying the court that the 
conduct of the opposing party constitutes grave and weighty 
matter justifying a parting. 

Probably the true ratio decidendi in Pike v. Pike was, as 
stated above, that charges of cruelty were made which were 
not pleaded, and this was done under the cover of a charge 
of constructive desertion. Denning, L.J., described it as 
“yet another case in which the doctrine of constructive 
desertion has been allowed to run wild.’ It must 
be a temptation to the pleader to invoke this doctrine so 
long as the law remains as laid down in the case of Edwards 
v. Edwards |1950} P. 8 and the cases there cited. In 
limiting his explanation of Pike v. Pike to those 
conduct which is not grave and serious, Denning, L.J., 
warning pleaders that cruelty must be pleaded as such and 
it will not avail in a thin case to plead constructive desertion 
in the hope that a less strict standard of proof will apply. 
It is doubtful whether such a warning can have much effect. 
If the court holds that acts pleaded as constructive desertion 
are not grave and weighty matter justifying a withdrawal 
from cohabitation, it would seem that that would effectively 
close the door to a subsequent cruelty petition. It has 
since Timmins’ case been held that dismissal of a cruelty 
charge closes the door to a subsequent petition for construc- 
tive desertion on the facts supporting the cruelty charge 
(Bright v. Bright |1953| 2 All E.R. 939).. If the court finds 
that it is grave and weighty matter, Edwards v. Edwards 
and the authorities there cited show that it does not 
matter whether the acts are in the nature of cruelty or 
not, and a petition based on constructive desertion must 
succeed, provided, of course, that the acts relied” on are 
pleaded with sufficient particularity to satisfy r. 4 of the 
Matrimonial Causes Rules, 1950. The pleader must, in view 
of the infinite gradations of human conduct and of the 
intentions behind and human conduct, 
remain free to decide himself in each individual case whether 
it is right to plead cruelty. Pike v. Pike, it is submitted, 
cannot be taken to mean, having regard to the explanation 
given by Denning, L.J., that where the court comes to the 
conclusion that the conduct of a spouse is grave and weighty 
matter justifying a withdrawal from cohabitation it can 
nevertheless dismiss a petition based on constructive desertion, 
merely on the ground that the acts on which the plea was 
based in the petition in accordance with r. 4 are not in terms 
pleaded as cruelty. M. S. 
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PROCEEDINGS PRELIMINARY TO TRIAL ON 
INDICTMENT 


Tue title of this article coincides with a sub-heading in the 
Magistrates’ Courts Act, 1952, which, with its attendant 
rules, has now regulated the proceedings of justices’ courts 
for some three months. In the Act, and also in the Magistrates’ 
Courts Rules, 1952, the sub-heading groups together the 
provisions which describe how examining justices are to 
take evidence in the presence of the accused (s. 4), recording 
it in deposition form (r. 5) and binding over the prosecutor 
and witnesses to attend the trial (s. 5, rr. 6, 7); how they 
are to put the charge to the accused and take down any 
statement which, after caution, he may wish to make, and 
hear any evidence he may wish to call (r. 5); how they are, 
if they find sufficient evidence to put the accused on trial by 
a jury for any indictable offence, to commit him for trial, 
and to what court (ss. 7, 9, 10, 11; r. 8), and otherwise to 
discharge him (s. 7, r. 11); with sundry provisions as to 
adjournment and remand (s. 6), bail (ss. 7 (2), 8; rr. 9, 10), 
and the duty of sending relevant documents to the court of 
trial (r. 12) and of supplying copies of the depositions and 
of the information, if in writing, to the accused (r. 13). 

The predominantly ministerial character of the functions 
of examining justices under these provisions, and under the 
former statutes which they have replaced on consolidation, 
are emphasised in two recent decisions of the Divisional 
Court. Magistrates do not, as Lord Goddard, C.J., pointed 
out in Card v. Salmon |1953) 2 W.L.R. 301; ante, p. 115, 
come to any decision when they are sitting as examining 
justices inquiring into an indictable offence; they merely 
reach a conclusion whether or not a prima facie case has 
been made out to send for trial. It follows that magistrates 
so acting have no power to state a case on a point of law, 
for no point of law can arise at that stage for their final 
decision. The case is different when the magistrates are 
dealing with an information by way of summary trial- 
sitting as a court of summary jurisdiction, as the Acts before 
1952 expressed it. Then, since their decision is conclusive, 
subject to appeal, they may state a case in order to ascertain 
whether they have taken a correct view of a question of law. 

The offence alleged in Card v. Salmon was one of that 
hybrid class which, under the statute creating the offence, 
may be prosecuted either summarily or on indictment. The 
magistrates’ powers in such a case are now regulated by 
s. 18 of the Magistrates’ Courts Act, 1952, reproducing s. 28 
of the Criminal Justice Act, 1948. It was the 1948 Act 
which first settled the procedure in relation to these offences 
with alternative methods of prosecution. The initiative in 
determining which form of procedure is to be adopted lies 
in the first place with the prosecutor, subject to the control 
of the court. There is power for the court after the case has 
begun to change from the indictable to the summary 
procedure, having regard to the nature of the case and to any 
representations made by the prosecution or the defence. 
Moreover, the section must be read subject to s. 25 of the 
1952 Act, which re-enacts the accused’s right, formerly 
expressed in s. 17 of the Summary Jurisdiction Act, 1879, 
to claim a trial by jury in any case where, on conviction for 
a summary offence, he would be liable to be sentenced to 
imprisonment for a term exceeding three months. Card v. 
Salmon, which in fact preceded the introduction of the new 
Act, makes it plain that that right remains unaffected by the 
procedural provisions introduced in 1948. In other words, 
that there is a sort of reversionary option in the accused in 
all cases of “‘ hybrid’’ as well as purely summary offences 


where the maximum summary penalty is more than three 
months’ imprisonment (cf. s. 18 (6) of the 1952 Act). 


The defendant in Card v. Salmon was charged with a 
contravention of s. 11 of the Road Traffic Act, 1930, which 
makes (inter alia) dangerous driving punishable on indictment 
with imprisonment for two years or with a fine or both, and 
on summary conviction with imprisonment not exceeding 
four months or a fine up to £50 on first conviction. He could, 
therefore, and did, elect to go before a jury. From the 
moment of that election the jurisdiction of the justices to 
hear and determine the case ceased. Thereafter they had 
only to decide whether there was a sufficient case to justify 
committal for trial. In fact, they allowed themselves to 
become involved in the question whether the statutory notice 
of intended prosecution which had been given was a valid 
notice, and purported to hold it valid and to state a case on 
the point. Upon the case so stated the Divisional Court 
refused to adjudicate. The objection to the notice was a 
matter of defence which, on being satisfied that there was 
otherwise a prima facie case, the magistrates ought to have 
left open for the defendant at the trial. 

Proceedings before examining justices were also considered 
by the Divisional Court in R. v. Norfolk Quarter Sessions ; 
ex parte Brunson [1953] 1 Q.B. 503; ante, p. 98, where 
mandamus was issued to the sessions to hear and determine 
an indictment which they had quashed on the ground of an 
irregular committal for trial. One of the prosecution's 
witnesses before the magistrates had been arrested without 
warrant in connection with a suspected offence relating to a 
stolen motor car, the same car which the accused in the 
present case was indicted for receiving. The witness had 
been immediately released on bail by the police superintendent. 
No charge had been preferred against him, and he had been 
notified that his recognizance was at an end. In these circum- 
stances, the quarter sessions accepted a submission that the 
witness had been called before the magistrates at a time when 
he had himself been charged with a criminal offence which 
had not been disposed of, and that the committal was therefore 
a nullity. 


The Divisional Court differed from quarter sessions in two 
respects. First, they held that no charge had in fact been 
preferred against the witness which rendered it improper for 
him to be called to give evidence in the case before them. 
But, what is more interesting from our present viewpoint, 
Lord Goddard, C.J., and Pearson, J., were both clearly of 
opinion that, even assuming inadmissible evidence to have 
been given before the magistrates, that did not in any way 
vitiate the committal for trial. The view they thus expressed 
involved disapproval of the cases of R. v. Grant [1944 
2 All E.R. 311 and R. v. Sharrock [1948] 1 All E.R. 145, 
which have hitherto been cited as supporting a proposition 
that the calling of implicated witnesses who had not been 
themselves dealt with or pardoned is inimical to the validity 
of the committal. If that were so, Lord Goddard points out, 
it would follow that a committal could always be objected to 
if it were shown that there was something on the depositions 
which could not legally be admitted as evidence, there being 
no difference between inadmissible evidence and evidence 
from a person who cannot properly be called as a witness. 
‘* As long as it is shown,”’ his lordship says later, ‘‘ that justices 
have acted in accordance with the Indictable Offences Act, 
1848, a committal by them is a good committal. Whether 
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** Court officers, commissioners for oaths and 
many others concerned with the taking of the 
evidence are bound from time to time to come 
across some little point of law or procedure 
which it saves time and money to get right 
from the start, and may cause a mountain of 


trouble to get wrong. 
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When testators ask 
your advice... . 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVE to St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
| Ren free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write to 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 








St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 
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efforts are to be intensified. 
Standards of qualification 
must be raised, calling for 
improved medical facilities 
and longer training 
courses. The Indian 
Government rightly insists 
upon this, and has pro- 
mised to meet half the 
total cost — £375,000 — 
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Gifts, legacies and covenants are most earnestly sought. Literature, 
slides and a coloured film may be obtained from the Secretary, 
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the evidence that has been given before the justices will be 
admitted at the trial is quite another matter.” 

What the justices were required to do by s. 17 of the 1848 
Act was to “‘ take the statements on oath or affirmation of 
those who shall know the facts and circumstances of the case,”’ 
record them and have them read over and signed. The Act 
did not require them, remarked Pearson, J., to take only 
admissible evidence. A much less formal inquiry is contem- 
plated. One cannot perhaps say with certainty that 
Pearson, J., would have made the same comment had he 
been dealing with the Magistrates’ Courts Act and Rules. 
For in the consolidation the wording quoted above is trans- 
formed into an injunction that the evidence of each witness 
“shall be recorded”’ (r. 5). Nevertheless it remains true 
that the justices’ functions are administrative or procedural 
rather than judicial, and it would be a bold advocate who 
would argue that the change of words has affected the 
principle of the Norfolk Sessions case. Of course, such 
formalities as the Act does prescribe must be observed ; for 
instance, in R. v. Gee |1936) 2 K.B. 442, where magistrates 
simply had read over in court statements previously obtained 
from the witnesses, the committal was held to be bad. 

Examining justices are almost invariably concerned in 
proceedings preliminary to a trial on indictment, the 
exceptions being in those rare cases where a bill is preferred 
by the direction or with the consent of a High Court judge 
or by the order of the president of a court before which 
perjury appears to have been committed. The _ first 
paragraph of this article indicates the scope of the justices’ 
duties in this regard as laid out in the new Act and rules. 
But it is worth remembering that other statutes remain in 
force to deal with such parts of the “ interlocutory ’’ practice 
in indictable offences as fall outside the direct control of 
the examining magistrates. Thus, the Indictments Act, 
1915, still governs the preparation of the indictment itself, 
a duty that will often devolve upon the clerk of the trial 
court, but which should, in cases of any complication, be 
entrusted to the counsel who is to conduct the prosecution. 
If it is proposed to instruct counsel to settle the indictment, 
any misunderstanding with the clerk of the peace or the 
clerk of assize may be avoided by the solicitor for the 
prosecution intimating as soon as the committal has taken 
place his intention to instruct counsel. The indictment 
must in that event be lodged with the court not later than 
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the first working day of the sessions or the assize, unless leave 
to lodge it later is obtained from the court on application 
by counsel (Indictments (Procedure) Rules, 1933). 

The offences charged in the indictment may or may not 
be identical with those alleged before the magistrates. Not 
only may the depositions not fully support all the charges 
originally preferred, while nevertheless disclosing an indictable 
offence. This situation should result in the magistrates 
varying or selecting from the charges in their warrant of 
commitment. Apart from this, however, the same facts 
may amount in law to the commission of two distinct offences. 
Stealing, for instance, and fraudulent conversion may be 
practically alternative offences (cf. R. v. Williams (1953 
2 W.L.R. 937; ante, p. 318). Or accounts may be falsified 
by a servant in the course of a scheme of embezzlement. 
Here the draftsman of the indictment, with the depositions 
before him, often has a choice to make. And he is permitted 
by the proviso to s. 2 (2) of the Administration of Justice 
(Miscellaneous Provisions) Act, 1933, to add to or substitute 
for counts charging the offence for which the accused was 
committed any counts founded on facts or evidence disclosed 
in the depositions, being counts which may lawfully be 
joined in the same indictment. 

R. v. Phillips (1953) 2 W.L.R. 868; ante, p. 302, calls 
attention to a restriction which ought in practice to be 
observed in acting on this proviso. Phillips was charged 
with a summary offence under the Vehicles (Excise) Act, 
1949, involving an allegation of false statements in an 
application for a motor car licence. The maximum punish- 
ment was such that he was entitled, as was the defendant in 
Card v. Salmon, supra, to elect to go to trial, and upon his 
so electing depositions were taken. When the indictment 
came to be drawn,a count charging the alleged false statements 
as contraventions of s. 5 (6) of the Perjury Act, 1911, was 
substituted for the committal charge. The Court of Criminal 
Appeal expressed disapproval of this course, since the 
substituted offence was of a more serious nature than that 
originally charged and carried a penalty which was more 
severe. Its inclusion in the indictment in a case where the 
committal took place only because of the exercise by the 
accused of his option under what is now s. 25 of the Magistrates’ 
Courts Act, 1952, made that option, as Lord Goddard 
expressed it, something of a trap. 


eS 


EXPRESS GRANT OF RIGHT OF WAY: EXTENT OF 
AUTHORISED USER 


CONVEYANCERS are rightly reluctant to depart from the 
language of the precedents to be found in the established 
books of conveyancing forms, especially where the creation 
of rights in other persons is concerned ; but there are certain 
matters which, by reason of their multifarious nature, cannot 
easily be made the subject of forms so comprehensive as 
to provide a precedent for use on all occasions, and a certain 
amount of free draftsmanship is essential if matters of this 
kind are to be defined on paper in such a way as to correspond 
with the physical situation of the property and the rights 
which it is desired to create in relation thereto. One such 
matter is a right of way. A right of way when expressly 
granted is usually defined as a right for the defined class of 
persons, with or without vehicles, animals and the like, to 
pass and repass over and along a defined road, cither for all 





purposes or for a specified purpose. In detail, the language 
of the grant may vary, but in essence it usually conforms to 
this model. A grant such as this (and the expression “ grant "’ 
for this purpose includes a reservation) is perfectly adequate 
if the only right required by the grantee is strictly a right of 
passage over the land of the servient owner. The trouble 
arises when the grantee, in addition to his right of passage, 
wants to keep a vehicle stationary on the servient land for 
any appreciable time. His right to do so then becomes a 
matter of inference, and as the subject of rights of way, both 
public and private, seems to touch some particularly litigious 
chord in the heart of the average member of the British 
public, litigation is not infrequently the result. The com- 
parative paucity of reported cases on this subject is no 
indication of the frequency of this kind of litigation because, 
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as attendance in a court of the Chancery Division on almost 
any motion day will show, this kind of case is very often 
disposed of on motion. 

One such case has, however, recently been reported— 
Bulstrode v. Lambert (1953\ 1 W.L.R. 1064; p. 557, ante. 
For the present purpose the facts, which are compendiously 
stated in the fuller of these two reports, can be simplified 
and stated fairly shortly as follows. The servient tenement 
consisted of a house with a yard on one side of it. The space 
behind this house, together with other ground, was occupied 
by a building which was at all material times used as an 
auction mart, on which bi-weekly auctions of freehold 
properties and also of furniture and chattels were conducted 
by the plaintiff, who was the owner of the mart, and his 
predecessor in title. The servient tenement and the auction 
mart were in common ownership until 1944, when the 
defendant’s predecessors in title purchased the former. By 
the conveyance which completed this purchase the vendor 
(the plaintiff's predecessor in title) reserved to himself, his 
tenants, workmen and others authorised by him, the right to 
pass and repass with or without vehicles over and along 
(in effect) the yard beside the servient tenement for the 
purpose of obtaining access to the auction mart. This yard 
was not, however, either the sole or the principal means of 
access to the auction mart; there was another and more 
convenient approach to it which was wholly under the 
control of the plaintiff, and which the plaintiff ordinarily 
used. But when there was a heavy pressure of business at 
the auction mart, so that this more convenient means of 
access was not available because it was blocked by vans 
standing to load or unload furniture, the plaintiff used the 
yard of the servient tenement to bring furniture to and from 
the mart, and he claimed that for this purpose he was entitled 
to bring large vans into the yard and to load and unload 
them there. A door which opened from the auction mart 
on to the yard made this possible. ' 

The obstruction caused by the presence of large vans in 
the yard for long periods was a serious inconvenience to the 
defendant in the occupation of his premises, and he objected 
to the use of the yard by the plaintiff in this way. This 
objection led to the action, in which the principal question 
was whether the reserved right of way, on its true construction, 
entitled the plaintiff to keep vehicles stationary in the yard 
in the manner and for the purpose described. This question 
of construction involved consideration of evidence of the 
circumstances existing at the time of the reservation. At that 
time the entrance to the yard from the street in front of 
the servient tenement was much less commodious than at 
the time when the action was brought, being obstructed 
both by gates and by a permanently fixed horizontal beam 
over the gates, which, being at a height of some six to eight 
feet above the gates, prevented the use of this approach to 
the mart by the larger kind of furniture van. These gates 
and this beam were removed by the defendant after he 
purchased the servient tenement in 1951, when he also 
executed other improvements to the yard. Until these 
improvements were made the plaintiff never used the yard 
for the carriage of furniture to and from the auction mart, 
but this fact (as the learned judge held) could not affect 
the rights of the parties, since these depended not on user 
but on an express grant. 

The relevant circumstance existing at the time when the 
grant was made was that the terminus ad quem of the right of 
way was an auction mart. The object of the grant was made 
perfectly plain; it was for the purpose of obtaining access 
to the building described as an auction mart, as an alternative 
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means of approach, and that involved, in the judgment of 
Upjohn, J., bringing furniture and the like to the mart for 
sale on the premises. The bringing of furniture, etc., in its 
turn involved the bringing of pantechnicons and other heavy 
vehicles into the yard and the transport of such articles from 
those vehicles into the auction mart. 

The judgment up to this point deals with a number of 
arguments on points of detail which were put forward on the 
defendant’s behalf, some of them directed to showing that the 
right of the plaintiff over the yard did not extend to the use 
of the yard for the passage of heavy vehicles, and others to 
other restrictions which, in the defendants’ contention, 
should be placed on the plaintiffs’ right by the physical 
configuration of the locus in quo. These arguments do not 
touch on what seems to me to be the principal part of this 
decision, which was this: the plaintiff having been held to 
be entitled, as a matter of the construction of the grant in 
the light of the material circumstances existing at the date 
when it was made, to bring heavy vehicles into the yard 
and transport furniture and the like from them into the 
mart, was he also entitled to halt these vehicles in the yard, 
for an hour or more at a time, to load and unload them ? 

The right granted was a right to pass and repass, which in 
the defendant’s submission indicated movement and excluded 
any right to halt; if it had been intended that any such 
right should be included, the responsibility was on the 
plaintiff’s predecessor in title to include it by the insertion 
of appropriate words in the grant, and this had not been done. 
But, as Upjohn, J., pointed out, the yard was a cul-de-sac, 
and therefore every vehicle that went into it had at some 
time to go out and to halt in the process, and the plaintiff 
himself conceded that in the exercise of his rights over the yard 
a vehicle could only halt for so long as was required either to 
remove or stow furniture and that there was no other right 
to halt in the yard. That being so, and the object of the 
grant being to obtain access to a place where goods were sold, 
it followed from the fact that the plaintiff was entitled to 
bring goods for sale in vehicles that he was entitled to unload 
them (and per contra load them). The vehicles had, therefore, 
to remain in the yard for such time as was necessary to 
enable the plaintiff to enjoy his easement of bringing vehicles 
into the yard, that is, for such time as it took to load or 
unload them; that was an incident of the right which had 
been expressly granted, without which that right could not 
be substantially enjoyed. 

This was the process of reasoning by which the right which 
had been expressly granted, of passage and re-passage over 
the servient tenement, was construed as including a right to 
halt and keep stationary vehicles which, when stationary, 
could not but cause substantial inconvenience to the owner 
of that tenement. In the circumstances, perhaps, the 
defendant was himself the author of his own misfortune, 
for not only did he purchase premises which were burdened 
with a right of access to other premises which were obviously 
business premises, the approaches to which are liable to be 
used in the way in which the plaintiff was here held to be 
entitled to use the defendant’s yard, but it was the defendant 
himself who, by improving this means of access to the 
plaintiff's premises, made such use possible. But the fact 
remains that what the defendant principally complained of, the 
right to block the yard by halting vehicles, was a right which 
did not appear expressly in the documents of title as a burden 
on the property. The existence of this right could only 
be detected by the expensive process of litigation. My view 
is that it is not good conveyancing, when extensive rights 
are being created, to leave so much to be implied ; if a right 











654 [Vol. 97] THE 


of way is to include a right to halt vehicles on the locus in 


quo, whether for the purpose of loading or unloading or for 
parking purposes only, for any substantial period, all the 


incidents of the right should be expressed. The parties to 
the grant or reservation can then consider the effect the right 
so expressed will have on the respective properties and, if 
necessary, introduce some safeguards into the conveyance 
which otherwise would not come into their minds. Purchasers 
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from the original parties would also be able to take stock of 
the position before committing themselves. The practical 
difficulties of defining rights of this kind comprehensively are 
not considerable, when weighed against the advantages of 
leaving nothing, or at any rate as little as possible, to 
implication ; the addition of a sentence to the well known 
forms is all that is usually required. 


ALTERNATIVE ACCOMMODATION: SECURITY 
OF TENURE 


Tue point on which Barnard v. Towers (1953) 1 W.L.R. 1203 
(C.A.) (p. 607, ante) was decided was a short one, and so was 
the judgment delivered by Somervell, L.J.; but the decision 
and the judgment contain several observations which merit 
discussion. 

The claim was for possession of controlled premises. The 
defendant was one of two sisters who, on the death of their 
father, had become joint owner of a house, and for a time the 
two had lived there together. The defendant then took a 
tenancy of the house claimed and, that tenancy having 
determined, the landlord sued for possession in reliance on 
the availability of suitable alternative accommodation, namely, 
accommodation afforded by the defendant’s interest in the 
first-mentioned house. 

As the housing shortage becomes less acute, more and more 
is heard of this particular ground for possession, which enables 
the plaintiff to urge that the burden of proving that it is 
reasonable to make an order is less heavy than in other cases 
(Cumming v. Danson (1942), 112 L.J.K.B. 145 (C.A.)). But 
in this instance the claim failed 7 dimine, the court agreeing 
with the county court judge who had held that, however 
suitable otherwise, the alternative accommodation would 
give the defendant no security of tenure: either joint tenant 
could take the security away and force a sale at any moment. 

The point led to some argument about the effect of the 
Rent, etc., Restrictions (Amendment) Act, 1933, s. 3 (3). 
The section is the one dealing with grounds for possession, 
which it divides into two: alternative accommodation, which 
it deals with itself, and the rest, set out in the famous Schedule. 
The arrangement may be said to emphasise the notion that 
the Acts are meant to protect people from being turned out 
of their homes, but only if they have nowhere else to go. 

The second subsection enables a plaintiff to satisfy the 
requirement by producing a certificate from a_ housing 
authority certifying its willingness to provide suitable 
alternative accommodation. He is, of course, rarely able to 
do so, and the third subsection then describes what he may or 
must prove “ where no such certificate as aforesaid is produced 
tothe court.” In that case, ‘‘ accommodation shall be deemed 
to be suitable if it consists either of (a) a dwelling-house to 
which the principal Acts apply ; or (+) of premises to be let 
as a separate dwelling on terms which will, in the opinion of 
the court, afford to the tenant security of tenure reasonably 
equivalent to the security afforded by the principal Acts in 
the case of a dwelling-house to which those Acts apply, and 
is, in the opinion of the court . . .”’ the rest of the subsection 
dealing with such factors as needs of tenant and family, 
proximity to place of work, suitability to means, etc. 

One question touched upon in the arguments and judgment 
in Barnard v. Towers was whether this subsection was meant 
to be exhaustive. The Act entitles a court to make an order 


for possession if satisfied that suitable alternative accommoda- 
tion is or will be available and goes on to say, “‘ accommodation 
shall be deemed to be suitable if...’ It does not say “ only 
if,” and while one might expect an exhaustive definition 
it appears, and so appeared to Somervell, L.J. (who did not, 
however, purport to decide the point), that there is no such 
implication: if a defendant owned a dwelling-house which 
was vacant, but which by reason of its rateable value was 
outside the Acts, that house might, none the less, constitute 
suitable alternative accommodation. But, for the reason 
already mentioned, the interest which the defendant had _ in 
the suggested house (which was presumably outside thie 
Acts) could not be said to afford her security of tenure and 
subs. (1) (4) was not satisfied. 

There is one passage towards the end of Somervell, L.J.’s 
judgment which, in my respectful submission, may revive 
a controversy which a passage in the judgment of Asquith, 
L.J., in Warren v. Austen [1947) 2 All E.R. 185 (C.A.) seemed 
to have settled once and for all. Most of us have come 
across the type of protected tenant who thinks he is entitled 
to reject an offer of alternative accommodation because 
he thinks that it ought to be a replica of what is claimed. 
Under the repealed Increase of Rent, etc., Restrictions Act, 
1920, s. 5 (1) (d) (“ the dwelling-house is reasonably required 
by the landlord for occupation as a residence for himself 

. and the court is satisfied that alternative accommodation, 
reasonably equivalent as regards rent and suitability in all 
respects ’’) some support could be found for this view, though 
even in that case it could be pointed out that “ equivalent ” 
does not mean “ similar.’’ The real difference between the 
repealed enactment and s. 3 of the 1933 Act appears to be 
that under the new provision a tenant might conceivably be 
able to insist on something better than what he had got. 
This was brought out in Asquith, L.J.’s judgment in Warren 
v. Austen when the learned lord justice said: “ He [the 
county court judge] would, of course, have been applying 
an entirely wrong criterion if he had said: ‘ All I have to do 
is to compare the two sets of premises, and if, on a com- 
parison, the alternative accommodation is proved to be 
inferior, it follows necessarily that it is unsuitable’.’’ In 
view of which it is a little disconcerting to find Somervell, 
L.J., saying, in Barnard v. Towers: “The offer of the 
sharing of a house is not an offer of suitable alternative 
accommodation toa tenant who under the lease has a house of 
his own. It seems to me that accommodation in a house of 
one’s own differs in kind from sharing a house with someone else. 
When this section speaks of suitable alternative accommoda- 
tion it means suitable alternative accommodation of the kind, 
though it may not be in all respects so good, as that which 
the tenant is enjoying, namely, in this case a house of which 
has exclusive occupation.’’ Despite the “ though 
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it may not be in all respects so good,” the two statements 
are, at first sight at all events, difficult to reconcile. It 
would have been otherwise if Somervell, L.J., had held that 
the offer of a share in a house was not only not suitable, 
but was not an offer of accommodation at all. In Warren v. 
Austen the premises claimed were a house in which the 
defendant could take paying guests, thereby augmenting his 
income, with a garden where his children could play, and the 
alternative accommodation lacked both those features. It 
was held that the refusal of an order for possession could be 
justified by reference to the consideration of reasonableness, 
but what occasioned Asquith, L.J.’s above-mentioned 
observations was the fact that the county court judge had, 
















CLOAK AND SWORD AND ROSE 

CHARLES BRANDON, Duke of Suffolk, was a member of Gray’s 
Inn. He was a prime favourite and bosom companion of 
Henry VIII, just as bluff as his master and just as enthusi- 
astically addicted to progressive polygamy. In those days 
the Inn was delighted to have him about the place, and his 
arms were prominently displayed in the stonework of the 
principal entrance to the Hall. Later on, during the 
rebuilding under Mary and Elizabeth, when his descendants 
by Henry’s sister (Lady Jane Grey was one) had proved a 
potential peril to a precarious succession, those arms were 
tactfully plastered over, not to be rediscovered till alterations 
in 1901 uncovered them. Brandon was not a lawyer, although, 
when he began to rise, one of his first appointments was 
that of marshal of the King’s Bench in 1510, and later on, 
in the days of his greatness, he was among the commissioners 
appointed to try one of Henry’s discarded queens, Catherine 
Howard. but on the strength of his connection with Gray’s 
Inn and because it’s still vacation time, let’s see what Mr. Walt 
Disney has done to him in “‘ The Sword and the Rose.”’ 
Now, if the talented producer had said “ See here, this is 
just a costume romp, the way they like it back home,” one 
would have answered politely in similar vein: “‘ Right, 
buddy, romp away, and the further away the better.’’ But, 
instead, he claimed genuine accuracy—‘ no adroit juggling 
with historical facts.’ I am willing to believe that there 
was no adroit juggling with the story of the nineteenth 
century American novel on which the film is based. (I may 
read it one day, but not yet.) But, wherever it started, it 
has little more relation to history than ‘“‘ Snow White and the 
Seven Dwarfs,’’ and it’s not nearly so entertaining. Anyhow, 
the upright young captain of the guard, radiating romantic 
devotion, no duke but a simple commoner, attempting an 
elopement to the brave New World with the king’s sister 
disguised as a principal boy, bears no recognisable resem- 
blance to the bold Brandon who, when he pulled off his 
great coup of making himself Henry’s brother-in-law, had 
already been twice married and was almost certainly com- 
mitting bigamy. (If Mr. Disney had cared to mention this 
it might have been used as a plausible motive for the idea 
of a flight to America.) Hilaire Belloc has neatly summed up 
his matrimonial adventures in a memorable paragraph: ‘“ One 
severe commentator upon this mazurka career has written of 
him, not quite justly, that he had five wives of whom the 
first was his aunt and the last was his daughter-in-law. I 
could modify the relationships slightly; I don’t think it 
could be proved that Mary Brandon was his aunt, and I 
don’t think that other word ‘ daughter-in-law ’ is accurate. 
But both will serve. He was the kind of man who would 
have married his grandmother, if he had seen any advantage 
in it, and, what is more, he would have carried it off and got 
on with her splendidly.” 


THE ACTUAL BRANDON 
It is a pity the American obsession with its own private 
formula for “‘ the democratic way of life’’ made it essential 
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in his judgment, set out matters “in respect of which he 
compared the accommodation offered with that already 
enjoyed by the tenant.”” The judgment was, therefore, at 
least a useful standby for practitioners called upon to advise 
tenants of the disposition mentioned. I do not think that, 
carefully examined, there is any real conflict between the 
passage cited and the statement made by Somervell, L.J., 
in Barnard v. Towers ; but it is necessary to read the latter’s 
“suitable . . . of the kind . . . as that which the tenant is 
enjoying ’’ as meaning that, the tenant being ex hvpothesi 
entitled to exclusive possession of a dwelling-house, it would be 
impossible to satisfy s.3 (1) by proving the availability of accom- 
modation of which he would not enjoy exclusive possession. 


Ko B. 


HERE AND THERE 


to sheer off Brandon’s dukedom. He was really quite 
obscure in his origins and, duke or no duke, was always 
disliked as an outsider by the older established aristocracy. 
If ever there was a self-made man, a hustler and a“‘ go-getter’’, 
it was he. When the looting of the monasteries touched off 
the ‘gold rush’’ of the sixteenth century, others might 
snatch their dozen or so, he was off the mark at the word 
““go’’ and well away with thirty. Henry’s sister Mary, 
just left a widow by her elderly husband, the King of lrance, 
was nineteen when she fell for the admirable Charles, and 
he was thirtyish. She was a handsome, heavy-featured blonde, 
who could never have been mistaken for Glynis Johns, but 
I’m not complaining about that, for I like Glynis Johns much 
better, and I’m sure she'll wear better too, if one may judge 
by a late portrait of Mary, which you may see at Polesden 
Lacey, in Surrey. She died before she was forty, on the 24th 
June, 1533. On the 7th September, Charles, still very little 
the worse for wear, married Catherine Willoughby, his ward for 
four years previously, who was betrothed to his own son. 
It was a great life and he never weakened. He was a gallant 
soldier, though not a particularly skilful general. He rolled 
in money, and in the words of Belloc, ‘‘ he had need of such 
wealth, for there never was a profligate less avaricous; he 
scattered whatever money he had all his life, and had some- 
thing to show for it—resplendent with jewels and cloth of 
gold, even in those days of violent magnificence.’ 


AN OPPORTUNITY MISSED 

If only the American film producers were even moderately 
adult what a film could have been made of such a fellow. 
What a film the French would have made of him in, say, 
the Guitry manner, for in all his sixty years he never “ let 
up.’ He suddenly emerges from obscurity in 1509, the first 
year of Henry VIII, a commoner appointed squire of the royal 
body, tall, sturdy and handsome. (A moderate estimate of 
his character is that he had “a strong animal nature, not 
much restrained at any time by considerations of morality, 
delicacy or gratitude.’’) In five years he is Duke of Suffolk. 
Fortune never deserts him. In 1544, when his end is 
approaching, he besieges Boulogne, batters it into surrender 
and rides in triumph through the ruined streets. In 1545, he 
dies, still high in the capricious favour of his sovereign, who 
buries him at Windsor at his own cost. But no, it would be 
no use asking the great American public to appreciate the 
ironies and the subtleties of Brandon’s “ goings on,’’ nor to 
bother very much about the niggling details of actual history. 
The librarian of one of the Temples was telling me recently 
how an American lawyer named Bacon once asked him to 
type out a list of all the Bacons in the admission register, and 
this he did on the very handsome notepaper of the Inn. Soon 
he was back again with a similar list from the other Temple, 
much disappointed because the notepaper was inferior and 
asking the tavour of having it copied out on notepaper matching 
the first. This too was done, and in due course he returned 


with the four sheets of notepaper lavishly mounted and 
framed and embellished with a finely engrossed inscription 
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stating that these were his ancestors. The librarian ventured 
to suggest that this was hardly established. “‘ Waal,” said his 
guest, “‘ their name’s Bacon, my name’s Bacon. That’s good 
enough for me.’’ It’s a wonder he never found his way to 
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Gray's Inn, where there are Bacons galore, including the 
great Francis, and even one, Nathaniel, who earned some 
distinction in Virginia in the seventeenth century. 

RICHARD Ror, 


REVIEWS 


Police Law. Twelfth Edition. By Cecit C. H. Moriarty, 
C.B.E., LL.D., Senior Moderator, Trinity College, Dublin, 
Chief Constable of Dub!in (now retired). 1953. London: 
3utterworth & Co. (Publishers), Ltd. 12s. 6d. net. 


This book, which contains 526 pages of text, is designed 


mainly for the use of police officers, and it contains a vast 
amount of information on all aspects of the criminal law. 
We think that solicitors who are required to advise the police 
as to prosecutions will find this a useful book for indicating, 
in a handy and accessible form, a number of little-known 
offences and regulations ignored by most other text-books on 
crime. The price of the book is very low and there are an 
adequate index and table of statutes and regulations. 


Guide to Income Tax Practice. By Rocer N. CarTER, 
M.Com., F.C.A. Seventeenth Edition by HERBERT 
Epwarps, M.A. (Lond.), formerly a Senior Inspector of 
Taxes, assisted by ALAN M. Epwarps, B.Com., F.C.A. 
1953. London: Gee & Co. (Publishers), Ltd. £2 15s. net. 


The first edition of this book was published almost sixty 
years ago, and the mere fact that a text-book has survived so 
long is a tribute to its qualities. Unfortunately your reviewer 
feels that it is not carrying its years well and that some 
rejuvenation, or at least a face-lifting, is called for. The 
material may be there but its arrangement, to say the least, 
does nothing to clarify a difficult subject. The impression 
that it conveys is that on sixteen different occasions since 
1895 all the latest developments have been noted and fresh 
paragraphs designed to deal with them have been inserted 
as near as may be to the appropriate place in the text. The 
result is that whilst almost everything that relates to the 
subject-matter can be found, it is to be found sometimes in a 
most peculiar hotch-potch. 

One example will suffice. Your reviewer had on_ his 
table when this book was received a problem arising under the 
Income Tax Act, 1952, s. 412 (formeily the Finance Act, 
1936, s. 18). He found in the index “‘ Transfers of assets to 
foreign company ” and was referred to pp. 736 et seg.: that 
led off with a mention of Inland Revenue Commissioners v. 
Sassoon, 25 Tax Cas. 154, and a casual reference to “‘the proviso 
tos. 18 (1)... Thinking that he had come in in the middle 
of the picture, he turned to the Table of Statutes to discover 
when the Finance Act, 1936, s. 18, had previously been 
mentioned : to his surprise he found that the only previous 
mention was as far back as p. 352. Going there, he discovered 
that “‘. . . the operation of s. 46 is, of course, subject to s. 18 
of the Act of 1936 dealing with bond-washing ’’: up to that 
moment he had always thought that it was the Finance Act, 
1937, s. 12, that first dealt with that but, nothing daunted, 
he returned to p. 736. On p. 738, whilst still trying to pick 
up what the Finance Act, 1936, s. 18, was about, he came 
on a cross-heading “‘ Income of Company assessed on Settlor 
Section 38 operative ’’: s. 38 of what nowhere appeared, 
but he guessed at the Finance Act, 1938. Now it very often 
happens that the Crown makes alternative claims under 
the Finance Act, 1936, s. 18, and the Finance Act, 1938, s. 38, 
but the two have nothing else incommonand are based on utterly 
different principles, so he skipped that and the next paragraph 
which had nothing to do with the Finance Act, 1936,s. 18, either, 
and eventually came on Congreve v. Inland Revenue Commis- 
stoners [1948] 1 All E.R. 948. The worst thing about that 
decision of the House of Lords, if it be looked at from the 
taxpayer’s viewpoint, is that it established that a transfer 
need not have been made or procured by the taxpayer 
concerned in order that he or she may be caught under 


the Finance Act, 1936. 
not mentioned. 

References to statutes are throughout not to the Income 
Tax Act, 1952, but to its precursors, since, as stated in the 
preface, the preparation of this edition had reached an 
advanced stage when the 1952 Act was passed. What stage 
it had reached when the coming event first cast its shadow 
before we do not know, but one doubts if this feature will add 
to the popularity of this edition, although a table of com- 
parison is introduced into the table of statutes. No case 
references are to be found in the text, and of the table of 
cases one need only say that the usual dilemma of whether 
to list cases under “‘C.I.R.”’ or under “I.R.C.”’ has been 
solved by listing them under neither, but only the name of 
the taxpayer, and that on trying to ascertain the reference to 
Congreve v. Inland Revenue Commissioners, supra, it was 
found that of the five references there given three were to the 
proceedings at first instance and two were to those in the Court 
of Appeal ; there was no indication which were which and the 
House of Lords was ignored completely. 


In asummary occupying a page this is 


Hotels and the Law. By Rosert S. W. PoLLarD and 
Davip D. H. Sutttvan. 1953. Hadleigh: The Thames 
3ank Publishing Co., Ltd. 12s. 6d. net. 


This book was first published in 1941, under the title 
Hotelkeepers—This is the Law, and has now been revised and 
brought up to date. In 156 pages of narrative text it advises 
the hotelkeeper in regard to his guests, his staff, catering 
wages and holidays, the licensing laws, miscellaneous obliga- 
tions, musical performances, his landlord, competitors and 
suppliers, income tax and town and country planning. There 
are fifteen appendices occupying another thirty pages. Much 
information is given in the form of question and answer and 
many of the queries are in the form actually received. 
Although primarily intended for non-legal readers, this book 
has an adequate table of cases and table of statutes and will 
be useful to legal practitioners as a means of saving time in 
research among larger publications. 


Oyez Practice Notes No. 34: Costs in the Chancery and 
Queen’s Bench Divisions. By J. L. R. Ropinson. 1953. 
London: The Solicitors’ Law Stationery Society, Ltd. 
10s. 6d. net. 

The greater part of this booklet consists of precedents of 
bills of costs in respect of actions and proceedings in the two 
Divisions of the High Court mentioned in the title. Twenty 
precedents of Chancery bills are given and ten of Queen's 
Bench bills. The precedents have been compiled with care 
and, what is so important in the case of precedents of costs, 
also with foresight of the practitioner's probable needs. 
Of particular note is the attention given to service of process 
in foreign countries and commissions for the examination of 
witnesses both in this country and abroad, matters which 
have become of much greater frequency since the war. The 
only criticism which we have of the precedents themselves 
is the omission of the allowances paid to witnesses and the 
absence of any reference to the filing of legal aid certificates 
and the consequent notices. 

In compiling a book of this nature a certain degree of 
selectiveness must be employed in order that the volume may 
be kept within the compass of a reasonable size, and in this 
connection the inclusion or exclusion of particular precedents 
must often be a matter of personal preference. It is, therefore, 
in no sense a criticism of the actual contents when we suggest 
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that certain of the less. frequently required precedents, such 
as those concerned with foreclosure and patent actions, 
the Commercial List and, possibly, appeals to the Court of 
Appeal, might be dropped, thereby leaving room for such 
items as costs on default judgments and judgments under 
Ord. XIV (both fixed and taxed) and the costs of trials as 
short causes and on references to a master. The notes 
which precede the precedents could also be amplified with 
profit, and the practitioner would very much welcome a 


SURVEY OF 


STATUTORY INSTRUMENTS 


Baking Wages Council (Scotland) Wages Regulation (Amendment) 
Order, 1953. (S.I. 1953 No. 1332.) 5d. 
Excess Profits Levy (Metals, Oil and Mineral Producing Concerns) 


Regulations, 1953. (S.I. 1953 No. 1346.) 5d. 

Import Duties (Drawback) (No. 11) Order, 1953. (S.I. 1953 
No. 1329.) 

Import Duties (Exemptions) (No. 3) Order, 1953. (5.1. 1953 


No. 1343.) 

London Traffic (Prescribed Routes) (No. 24) Regulations, 1953. 
(S.1. 1953 No. 1349.) 

Petroleum Spirit in Harbours (Revocation) Order, 1953. 
1953 No. 1350.) 

Registration (Births, Still-Births and Deaths) (Prescription of 
Forms) Regulations, 1953. (S.I. 1953 No. 1347.) 8d. 

Retail Food Trades Wages Council (Scotland) Wages Regulation 
Order, 1953. (S.I. 1953 No. 1333.) 8d. 


POINTS IN 
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more detailed treatment of the item “ Instructions for Brief.”’ 
In particular, an example, showing how a proper fee for this 
item can be built up, would be especially valuable to anyone 
inexperienced in costs draughtsmanship. 

These slight criticisms and suggestions are not intended in 
any way to detract from what is an exceedingly practical 
book which should find a place, and a useful place at that, 
in every solicitor’s office in which any High Court work is 
done, however little. 


THE WEEK 


Stopping up of Highways (Derbyshire) (No. 3) Order, 1953. 
(S.I. 1953 No. 1335.) , 

Stopping up of Highways (Exeter) (No. 2) Order, 1953. 
(S.I. 1953 No. 1336.) 

Stopping up of Highways (Gloucestershire) (No. 2) Order, 1953 
(S.I. 1953 No. 1337.) 

Stopping up of Highways (Kent) (No. 8) Order, 1953 oa § 
1953 No. 1352.) 

Stopping up of Highways (Morayshire) (No. 1) Order, 1953 


(S.I. 1953 No. 1326.) 


Stopping up of Highways (Worcestershire) (No. 8) Order, 1953 
(S.I. 1953 No. 1351.) 
Weights and Measures (Board of Trade) Fees Order, 1953 


(S.I. 1953 No. 1345.) 6d. 


Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d. post free. 


PRACTICE 


«Juestions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS ave answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 


any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof 


All questions must be typewritten (in duplicate), addressed 


to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped, addressed envelope. 


ANNUITY 
DURING 


oF TAX 
SURPLUS 


FROM 
INCOME 


Will 
ACCUMULATION 


CONSTRUCTION—DEDUCTION 
DESTINATION OF 


Voip PERIOD. 
Q. X by his will after ordering payment of his just debts, 
etc., appointed the bank to be executor and trustee thereof, 
and, after pecuniary bequests, gave, devised, bequeathed and 


appointed all the rest, residue and remainder of his estate unto 
the bank upon trust to invest the same at its discretion and in 
particular at such discretion to retain existing investments at 
the date of his death and to pay to his wife during her life 
monthly instalments of {5 net and allow any surplus after 
deduction of income tax at the standard rate for the time being 
in force and bank fees to form part of his residuary estate, and 
after her death upon trust to pay the residue of his estate to his 
son absolutely if he should be living but if he should then be 
dead upon trust to divide such residue equally between and 
amongst his children. Questions have now arisen on_ the 
following: 1. As to whether the monthly instalments of £5 net 
should be paid before deduction of tax or after deduction of tax 


at the standard rate ? 2. Whether the direction to allow the 
surplus after deduction of income tax at the standard rate for 
the time being in force and bank fees to form part of his 


residuary estate is valid and within the provisions of s. 164 of 
the Law of Property Act, 1925, as to the accumulation of 
income ? 3. In the event of the direction to accumulate surplus 
income being void, who would become entitled thereto ? 


A. 1. The question of whether the monthly payment should 
be made free of tax or subject to deduction of tax is one of 
construction (Ie Bannerman’s Estate (1882), 21 Ch. D. 105). 
In this connection our opinion is that the will intended the 
payment of £5 per month to be paid free of tax. In arriving at 
this conclusion we consider that full weight must be given to 
the word “net”? and also to the subsequent direction to 
accumulate the surplus after deduction of tax which appears 
to mean “‘ after deduction of tax on the whole of the income.” 
We have been guided in our opinion by the Scottish case of 
Smith’s Trustees v. Gaydon [1919] S.C. 95, where it was held 
that an annuity to be paid out of the “ net ’’ annual proceeds 
of one-half of the testator’s residuary estate was payable without 
deduction of tax. 2. The question of whether the direction to 
accumulate is in breach of s. 164 of the Law of Property Act, 


is quite clearly 
within the 


1925, not altogether easy to decide. It 
contrary to the section unless it can be brought 
exemption in favour of accumulation for the provision of portions, 
although Re Stephens (1904) 1 Ch. 322 shows that a provision 
for the eldest as well as other sons does not prevent a disposition 
being a“ portion.”’ ‘There is cogent authority (Wildes v. Davies 


IS 


(1853), 1 Sm. & G. 475; Eyre v. Marsden (1838), 2 Keen 564; 
Bourne v. Buckton (1851), 2 Sim. (N.s.) 91 I:dwavds v. Tuck 
(1853), 3 De G. M. & G. 40; Mathews v. Keble (1868), L.R. 3 


Ch. 691 Re Walker (1886), 54 L.T. 792) that an accumulation 
of income of the residuary estate can never be a “ portion ”’ or 


direction for raising portions. We are therefore of the opinion 


that the direction for accumulation is contrary to s. 164 of the 
Law of Property Act, 1925. It is, however,,good for the period 
of twenty-one years from X’s death (Longdon v. Simson (1806), 


12 Ves. 295). 3. After the lapse of twenty-one years from the 
death of X the surplus income will be payable to his next of kin, 
and in the first instance will go in or towards satisfaction of the 
widow’s statutory charge for £5,000 and interest (Skvymshey 


v. Northcote (1818), 1 Swanst. 566; Weatherall v. Thodrnburgh 
(1878), 8 Ch. D. 261). 

Freehold subject to Long Lease —-RIGHT OF Way CLAIMED 
BY PRESCRIPTION OVER PART OF LAND—POSITION OF GROUND 


LANDLORD 

Q. We act for a client who is the freehold ground landlord 
of property leased on a long lease with over fifty years still to 
run. It now appears that since some time or other (we < 
know when) the adjoining owner or occupier has used a strip 
at the rear of our client’s property as a right of way giving access 
to the neighbouring road, and the adjoining owner now claims 
title to the freehold of the strip under the Limitation Acts on 
the ground of alleged possession by him and his predecessors 
in title. Do you consider such a claim could be justified ? 
Under the terms of the lease no leaseholder our 
property was entitled to allow it to be interfered with or to 
give any of it away; it appears to us that the adjoining owner 
is entitled to no claim at all as against our client, the freehold 
reversioner, and that the utmost he could claim (if at all) would 
be an easement of way over the strip subject to the rights of 
our client as freehold reversioner and the leaseholder of the 
property of which the strip forms part. 


Oo not 


of chent’s 
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A. In our opinion no rights have been acquired by the adjoining 
owner against the freeholder. In the first place the adjoining 
owner’s claim to the land by reason of long possession seems to us 
to fail on the simple ground that he has in no way ousted the 
“possession ’’ of the freeholder, who remains in receipt of the 
rent under the long lease in respect of the whole of the land 
comprised therein, including the disputed strip. It is common 
knowledge that the person receiving the rents and profits of land 
is in possession, and so long as the freeholder continues to do so 
we cannot see that any title by adverse possession can be made 
against him. Secondly, the claim to a right of way fails, as 
against the freeholder, under s. 8 of the Prescription Act, 1832, 
which provides that where land is subject to a lease for years 
the term thereof is excluded from the period of forty years 
laid down for the acquisition of an indefeasible right, provided 
the reversioner resists the claim within three years from the 
end of the term. Further there is ample authority (Bright v. 
Walker (1834), 1 C.M. & R. 211, 221; Bradbury v. Grinsell 
(1801), 2 Wms. Saund. 1751; Roberts v. James (1903), 89 L.T. 282) 
that the period of twenty years’ user under the Act or at common 
law confers no title as against the reversioner. 


Rent Restriction SERVICE OCCUPATION—-PREVENTING 
CREATION OF CONTROLLED TENANCY 
Q. A has recently purchased two cottages with the intention of 
providing accommodation for two of his employees and _ their 
families. The employees are to occupy the premises by virtue 
of their employment and for the better performance of their 
duties. It is desired, if possible, that the employees should occupy 
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the premises under a service tenancy or under licence or by some 
sort of agreement or arrangement which will take the premises 
outside the scope of the Rent Restrictions Acts. At the same time, 
however, A wishes to have some sort of payment in the nature 
of rent for such occupancy. It seems that if any such payment 
is made, whether mentioned in any written agreement, licence 
or otherwise, a controlled tenancy might very well be created, 
particularly in view of the decision in Facchini v. Bryson (1952 
1 T.L.R. 1386. Can you suggest any means whereby A can 
keep these premises outside the Rent Acts and yet at the same 
time receive some payment in the nature of rent? Could A 
achieve his object by reducing the employees’ wages by the 
amount of weekly rent he would like to receive or would even 
this be regarded as a payment of rent and bring the occupancy 
within the control of the Rent Acts ? 

A. The task of “‘ negativing an intention to create a tenancy’ 
in such circumstances, which task the employers would undertake 
(Booker v. Palmer [1942] 2 All E.R. 674 (C.A.); Evrington v. 
Errington {1952} 1 All E.R. 149 (C.A.)), is a formidable one, and 
the difficulty facing them would be the absence of any special 
circumstances (family arrangement, sympathy, etc.) to support 
the contention that a mere licence was what was intended. The 
reduction of wages device appears to us, in view of Thompson's 
(Funeral Furnishers), Ltd. v. Phillips [1945] 2 All E.R. 49 (C.A.) 
and Ford v. Langford (1949), 65 T.L.R. 138 (C.A.), to be the one 
most likely to succeed. There should, of course, be no express 
stipulations forbidding assignment or sub-letting, no express 
reservation of a right of entry for any purposes, and no rent 
book. 


’ 


NOTES AND NEWS 


Personal Notes 


Mr. Herbert Abner Barnes, solicitor, of Newcastle upon Tyne, 
was married on 5th September to Miss Marion Forrester Rae. 


Mr. and Mrs. William George Barrenger celebrated their 
diamond wedding on 9th September. At the age of 87, 


Mr. Barrenger still practises as a solicitor and is now a partner 
in the London firm which he joined on leaving school at 14. 

Mr. Francis Conder Whitty, solicitor, of Nottingham, was 
married on 3rd September to Miss Patricia Anne Hobson. 


Mr. Arthur Charles Mainwaring Bowen, solicitor, of Lincoln’s 
Inn Fields, was married on 29th August to Miss Helen Patricia 
Cope, of New Barnet. 

Mr. George Ream is to retire after fifty years as assistant clerk 
of Long Sutton (Lincs) Magistrates’ Court. 


Miscellaneous 

A Votive Mass of the Holy Ghost (The Red Mass) will be 
celebrated in Westminster Cathedral on Thursday, 1st October, 
1953 (opening of the Michaelmas Law Term), at 11.30 a.m., in 
the presence of His Eminence Cardinal Griffin, Archbishop of 
Westminster. The Celebrant will be the Rt. Reverend Monsignor 
Charles L. H. Duchemin. Counsel will robe in the Chapter Room 
at the Cathedral. The seats behind counsel will be reserved for 
solicitors. Will those desirous of attending please inform the 
Hon. Secretary, Society of our Lady of Good Counsel, 6 Maiden 
Lane, W.C.2, so that an adequate number of seats may be 
reserved. 


The next General Quarter Sessions for Leicester will be held 
at The Castle, Leicester, on Tuesday, 29th September, 1953, 
at 10.30 a.m. 


SOCIETIES 


At the annual general meeting of the NoRTH STAFFORDSHIRE 
AND District Law Society, Lrp., on 8th September, the 
following appointments were made: President, Mr. Philip T. 
Bowcock, Leek; Vice-President, Mr. E. Harold Wolliscroft, 
Hanley ; Hon. Treasurer, Mr. Harold Grindey, Stoke-upon- 
Trent ; and Hon. Secretary, Mr. F. Livingstone Dickson, Hanley. 
The retiring President, Mr. Harold Moreton, reviewed the work 
of the Society for the past year. Mr. J. F. Moxon proposed a 
hearty vote of thanks to the retiring President for his services 
to the Society, which was received with acclamation. 


The Soxicitors’ ARTICLED CLERKS’ SOCIETY announces an 
autumn dance to be held on Saturday, 26th September, at the 
Royal Empire Society, Northumberland Avenue, commencing 
7.30 p.m. Tickets (5s. single, 10s. double) may be obtained from 
G. Pearce, The Law Society’s Hall, Chancery Lane, W.C.2, or 
from any committee member. It will greatly facilitate catering 
arrangements if tickets are obtained as early as possible. 

There will be a Society debate at The Law Society on Thursday, 
Ist October, on the subject of Articled Clerks’ Education. The 
motion and other details will be announced later. Any member 
who wishes to be one of the principal speakers is requested to 
communicate with Mrs. E. Crawley, c/o The Law Society, at the 
above address. 


OBITUARY 


Mr. J. EVANS 

Mr. John Evans, solicitor, of Bargoed, Glam, has died, aged 76. 
Admitted in 1905, he was clerk to Gelligaer Council, Glamorgan, 
for more than twenty years. 

Mr. L. W. FYSON 

Mr. Leonard William Fyson, solicitor, of Bedford Row, London, 
W.C.1, Surbiton, and Chipstead, Kent, died on 4th September. 
He was admitted in 1920. 


Mr. E. A. LUCAS 


Mr. Edwin Albery Lucas, solicitor, of Midhurst, died on 
7th September. He was admitted in 1898. 


Ma. 3. P. PARRY 
q Percival Parry, solicitor, of Waterloo Street, 
Birmingham, died recently. He was admitted in 1927 and was 
honorary legal adviser to the Birmingham Council for Old People 
from its inception in 1946. 


Mr. John 
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